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A Powerful Challenge to Gerrymanders: 
'Common Cause v. Rucho'

By Gary S. Stein

Until now, the United States Supreme 
Court has not agreed on a workable 

standard to determine the constitutional-
ity of partisan gerrymanders. After March 
26, 2019, the date for oral argument in 
Common Cause v. Rucho, the court could 
decide that it no longer can adjudicate 
partisan gerrymanders without a clear stan-
dard. That is because the 2017 North 
Carolina Congressional gerrymander in 
Rucho may well be the most indefensible 
partisan gerrymander ever exposed to the 
court’s review.

The 2016 redistricting plan at issue 
in Rucho was adopted to replace a 2011 
Congressional districting plan overseen 
by State Senator Robert Rucho and State 
Representative David Lewis, the archi-
tects of the 2016 plan. Trial testimony 
revealed that the goal of Rucho and Lewis 
in adopting the 2011 plan was “to create as 
many districts as possible in which GOP 
candidates would be able to successfully 
compete for office.”

The 2011 plan achieved that goal. In 
2012, GOP candidates received 49 percent 
of the statewide vote but won nine out 
of 13 congressional seats. In 2014, GOP 
candidates won 54 percent of the statewide 
vote, and won 10 out of 13 seats. Two 
districts created by that plan, however, 
were invalidated as racial gerrymanders in 
2016 by a three-judge District Court that 

enjoined their use in future elections, creat-
ing the necessity for the 2016 plan.

Rucho and Lewis hired Dr. Thomas 
Hofeller, a redistricting expert, to draw 
the 2016 plan. They instructed him to 
maintain the existing partisan markup of 
the state’s congressional delegation (10-3 
GOP). They also instructed him “to change 
as few” of the 2011 district lines as possi-
ble. Dr. Hofeller testified that “partisanship 
considerations” were the principal factor 
governing his efforts.

Dr. Hofeller completed his work on the 
2016 plan on Feb. 13, 2016. On Feb. 16, a 
Joint Select Committee on Congressional 
Redistricting met for the first time and 
adopted criteria for the 2016 plan. One of 
the criteria, entitled “Partisan Advantage,” 
adopted on a party-line vote, stated that: 
"[T]he committee shall make reasonable 
efforts to construct districts in the 2016 *** 
Plan to maintain the current (10-3) partisan 
makeup of North Carolina’s congressional 
delegation."

The North Carolina House of 
Representatives and Senate, on party-line 
votes, approved the plan. During the House 
debate, Representative Lewis explained 
his rationale for the 2016 Plan: "I think 
electing Republicans is better than elect-
ing Democrats. So I drew this map to help 
foster what’s best for the country."

In November 2016, North Carolina 
held congressional elections under the 
2016 plan. Republican candidates for 
Congress received 53.22 percent of the 
statewide vote but won election in 10 of 
the 13 (76.92 percent) districts. Similarly, 
in the 2018 election, Republicans received 
50.39 percent of the vote and won 10 of the 
13 seats, although the results in District 9 

have been challenged.
Common Cause, the North Carolina 

Democratic Party and the League of 
Women Voters challenged the 2016 plan as 
an unconstitutional gerrymander in viola-
tion of the Equal Protection Clause; the 
First Amendment; and Article 1, Section 
2 of the Constitution. In January 2018, a 
three-judge District Court struck down the 
plan as unconstitutional. In June 2018 the 
United States Supreme Court vacated on 
standing grounds the District Court’s judg-
ment, remanding the matter for reconsid-
eration in light of Gill v. Whitford, a deci-
sion that addressed the evidence required 
to establish standing to assert partisan 
gerrymandering claims under the Equal 
Protection Clause.

The practice of partisan gerrymander-
ing has gained significant attention in recent 
years, and frequently is cited as a primary 
cause of our national political polarization. 
The reason is clear. If election districts are 
gerrymandered on a partisan basis, they are 
drawn to be safe for candidates of the party 
that engineered the gerrymander. Once 
elected, those candidates usually have safe 
seats until the next redistricting cycle, 
which means that they typically face little 
risk in the general election. But because 
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the gerrymander does not insulate them 
from a primary challenge, their main risk 
of losing their safe seat is in the primary, 
with Republicans often facing challenges 
from more conservative candidates, and 
Democrats from more liberal candidates. 
Accordingly, incumbent Republicans tend 
to adhere to conservative policies to guard 
against primary challenges on their right, 
and incumbent Democrats adhere to liberal 
policies to avoid primary challenges on 
their left. The result is a loss of moderate 
representation from either party in both 
national and state elected office.

The Supreme Court’s splintered par-
tisan gerrymandering jurisprudence dates 
back to its 1986 decision in Davis v. 
Bandemer, an appeal from a decision 
invalidating a 1981 Indiana State legisla-
tive redistricting map as an unconstitu-
tional partisan gerrymander. On appeal, 
three justices   would have reversed on 
the ground that partisan gerrymandering 
claims by political parties present a non-
justiciable political question. Four Justices 
voted to reverse on the ground that the 
evidence did not support a finding that 
the gerrymander had a discriminatory 
effect on Indiana Democrats. The plural-
ity opinion by Justice White held that to 
establish that a partisan gerrymander had 
an unconstitutional discriminatory effect, 
a plaintiff must prove that the aggrieved 
political party “has been unconstitution-
ally denied its chance to participate in the 
political process,” or that the “electoral 
system [has been] arranged in a manner 
that will consistently degrade a voter’s or 
a group of voters’ influence on the politi-
cal process as a whole.” That test proved 
impossible for future plaintiffs to satisfy. 
As one commentator explained, “by its 
impossibly high proof requirements the 
Court in Bandemer essentially eliminated 
political gerrymandering as a … cause of 
action, but only after it had declared the 
process unconstitutional.”

In its 2004 decision in Veith v. Jubilerer, 
a divided Supreme Court dismissed a 
partisan gerrymandering challenge to a 
Pennsylvania Congressional redistricting 
plan. Four justices would have held the 

claim to be non-justiciable and overruled 
Davis v. Bandemer. Justice Kennedy found 
the claim to be justiciable, was unsure 
about the standard, but joined the plurality 
in voting to dismiss the complaint. Justices 
Stevens, Souter, Ginsburg and Breyer all 
concluded that the claim was justiciable, 
but proposed different standards for adju-
dicating the plaintiffs’ gerrymander claim. 
The apparent result of the decision in Veith 
is that the Davis v. Bandemer standard 
was not overruled, although none of the 
Justices in Veith supported it.

The Fourth Circuit, in its August 2018 
decision in Common Cause v. Rucho, which 
the Supreme Court will review, concluded 
that the 2016 North Carolina redistrict-
ing plan clearly was unconstitutional, 
and that it violated the First Amendment, 
Article 1 of the Constitution, and the Equal 
Protection Clause. Concerning the First 
Amendment claim, the court found that the 
North Carolina legislature, in enacting the 
2016 plan, predominately intended to “bur-
den the speech and associational rights” of 
entities and voters likely to support non-
Republican candidates.

Concerning Article I, Section 2, the 
court held that the Elections Clause did not 
authorize the North Carolina Legislature 
to disfavor the interests of the Democratic 
Party and its candidates, and that the 2016 
plan was an impermissible effort to “dic-
tate electoral outcomes” and “disfavor a 
class of candidates.”

Most significantly, the court found that 
the 2016 plan violated the Equal Protection 
Clause. In doing so, it became the first 
Court of Appeals to rely on the “efficiency 
gap,” a newly minted measure of partisan 
asymmetry developed at the University of 
Chicago. The efficiency gap quantifies the 
difference in wasted votes between two 
parties in an election, dividing that dif-
ference by the total number of votes cast 
to calculate a percentage that constitutes 
the efficiency gap.   As the Fourth Circuit 
explained:

“Wasted” votes are votes cast for 
a candidate in excess of what the 
candidate needed to win a given 

district, which increase as more 
candidates are “packed” into the 
district, or votes cast for a los-
ing candidate in a given district, 
which increase *** when [his] 
party’s supporters are cracked.

Using the results of the 2016 elections 
under the 2016 plan, plaintiffs’ expert, Dr. 
Simon Jackman, calculated an efficiency 
gap favoring GOP candidates of 19.4 per-
cent. Comparing that percentage with his 
comparative calculation of efficiency gaps 
based on redistricting plans for 512 con-
gressional elections in 25 states from 1972 
to 2016, Dr. Jackman found that 95 per-
cent of the plans in that database yielded 
smaller efficiency gaps than that produced 
by the 2016 plan. Dr. Jackman also calcu-
lated the efficiency gaps for congressional 
districting plans for 24 states for which his 
database contained 2016 data, and found 
that the North Carolina plan’s efficiency 
gap was the largest.

Although the Fourth Circuit relied 
on other statistical measures to support its 
Equal Protection analysis, the use of the 
efficiency gap data distinguishes Rucho 
from earlier partisan gerrymandering cases. 
By recognizing that wasting the disfavored 
parties’ votes is the critical goal of a suc-
cessful gerrymander, and then comparing 
the wasted votes of the two parties in an 
election to calculate the efficiency gap, the 
Fourth Circuit responded to the Supreme 
Court’s conservative wing’s demand for 
an objective standard to evaluate the con-
stitutionality of a partisan gerrymander. 
The greater the disparity in wasted votes 
between the parties, the higher the effi-
ciency gap percentage.

Given the court’s conservative major-
ity, no one should assume that the Rucho 
decision will be affirmed. But the record 
contains indisputable evidence that the 
2016 plan was adopted with an intent 
to discriminate against Democratic candi-
dates, and the efficiency gap calculation 
offers the court a persuasive and under-
standable measurement for comparing par-
tisan gerrymanders and identifying those 
that are unconstitutionally extreme. 
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